The KRITI AKTI — Shelltime 3
pemits otherwiseillegitimate
voyage orders

In Issue 2 of 2004 we reported on the High
Court ruling in the KRITI AKTI. This was an

appeal by the charterer against the award o
the arbitration tribunal. The chaterer wes

sucoessful in its apped to the High Court.
With the suppat of the Associ ation, the owner

Member brought the case before the Court o
Appeal. The case was heard in J anuary of this

yearand the julgmenthas nowbeen issued.

The case revsits an important issue: the
length of a time charter containing options
affecting its duration. This particularly affects
charterers’ find voyage aders. T he case itsdf

turns on the interpretaion of clause 18 o
Shelltime 3 which provides:

“...Notwithstarding the provisions o Clause 3
hereof, shouldthe vessel be upon a voyage a&

the expiry of the period of ths charter,
charterers shdl have the use of the vessel &

the same rde and conditions for such
extended time as may be necessary for the
conpletion of the round voyage on which she
is engaged and her return to a port o
reddivery as provided bythis chartr...’

The previous issue sets out the details of the
facts and dates in question. Howe\er, in brief,
the case turns on the inter-relation of clause
18, dause 3 (which added an option period o
‘15 days more or less’ to the fixture), and
clause 50 (which gave the charterer an option
toad on any df-hire periods).

TheCourt considered two questiors:

Issue 32004

. Whethe ‘period of this charter’ in
clause 18 includes the off-hire option
period; and

. If so, whether the charter so

extended by the off hire period ako
includes a further 15 days under

clause 3.

The owner’s case was that the period of the
charter in clause 18 reerred only to the 11-
month period in clause 3. Altematively, the
owrer argued that, even if tha period is
extended bythe off-hire period, the charterer
codd not add a further 15-day margin under

clawse 3.

The charterer claimed it could add bah
periods and that any woyage ordered during
the period so extended should have been

perfor med.

TheCourt of Appeal judges felt bound by their
previous decisioninthe WORLD SYMPHONY
dating from 1991. This case alsoinvol ved the
Shdltime 3 fam. There clause 3 provided for

a charter period of ‘six months fifteen days
more or less in c harterers' option. The Cout

held that the crucial words in clause 18:

‘Ndwithstandng the provisions ofclause 3...

overode clause 3, and any distinction
between legitimacy and illegitimacy of last

wvoyage orders. The Court held that clause 18
pemitted the charterer to give aders during

the sixmonth period for a voyage that woud
overrun the six months plus ffteen days.
Witout clause 18, thcse orders would have

been illegitimate.

Clause 18 therefore gives considerable
freedom to the charterer as regards the date

by which the ship has to be redelivered. It
can enable a round charter trip to be added
onto what would othewise have been a fixed
term c harter.

The judgmert in the KRITI AKT/ extends this
principle to hold that, even when as withthe
KRITI AKTI, the crudal order is not given
during the basic period, but during the margin
period, the owner must perform that voyage.
The charterer is then entitled to the use of the
ship at the charter rate rather than any higher

rate, throughout that firal round wyage.

Chuse 18 of Shelltime 3 therefore has the
following effect:

. It takes as its starting point the time
charter period. [In the KRITI AKTI tis
was 11
15 days].

months plus off-hire pus

. It applies when the ship is on a
voyage at the expiry of that period.

. It gives the charterer further use of
the ship for a round voyage at the
charter rate.

Inthe words of Lord Justice Marce, clause 18
ofthe Shelltime 3 form exposes owners to:

‘afinal round voyage o no fixed length, which
it is clear fom the outset will extend very
cansiderably beyond the final terminafon
dde’

Without clause 18, charterers must give
orcers by reference b the find ter minaion
dae constituted by the basic period (extended

by any off hire option dus any margin).
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Thowh unlikdy, those arders may be given
during the margin period However, they must

be orders for a voyge expeded to be
complete no later than the final ter mination

date otherwise they will be illegitimate orders.

The Shelltime 4 form contains an equivalent

clause (clause 19) whichbegins:

‘If & the time this charter would otherwise
ter ninate in acc ordance with clause 4 ..."

This clause has been hdd to hawe a differert
effect from clawse 18 of the Shelltime 3.

In the AMBOR, a High Court dedsion from
2000 the judge held that, whilst clause 19
would proted the charterer from the
consequences of late redelivery, it did nd
entitle the charterer to arder the ship on an
illegitimate last voyage. To put this in contex,
the AMBOR was delivered on 28" July 1987
for 12 months plus or minus 20 days, with an
option to extend by six months, which was
exercised. The redelivery window was
therefore 7°" January to 17" February 1989
Orders given on 16" December 1988 for a
wyage contenplating redelivery on or abou
7" March were held to be illegitimate. Clause
19 dd not assist. It would only have done soif
legiimate orders had been given, but for
some other reason the ship had then been

reddivered late

Use of the Shelltime 4 clause in the KRITI
AKTI would have meant final voyage orders
given on 1st June, for a voyage which could
not have been completed until wel after 14"
June (the final termimation date on the

charterer’'s best case), would have been
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illegitimate and the owrer’s refusd to perfom
that voyage justified.

This is a significant case as it involved the
Cout reconsidering  several

judgments daing backto the 1970's, which
invdved the interpretation of a standard form

important

of contract.

Members currently fixed on Shelltime 3
contracts should calculate the expiry of
the charter by adding any off-hire option
period. They should then add any margin
under clause 3. In accordance with the
Court of Appeal’s dedsion, a voyage may
be commenced at any time during that
period, even if it wll overrun the final
termination date. Charter hire for the
overrun will only be payable at the charter
rate

Members negotiating fixtures using the
Shellitime forms can avoid this result
by using clause 19 of Shelltime 4.
Members should note that clause 19 also
distinguishes between whether the ship is
on a ballast voyage to her redelivery port
or a laden voyage at the termination date.
It does not, however, cover situations
where the ship is on a ballast voyage out
and loading back to her redelivery port at
tha point.
amending the clause if this is relevant to

Members should consider

thetrade in which their ship is to be used.

US ruling confirms distinction
between Shelltime 3 and4

Arbitrators in New York have dso recently

dedt with theissue of last orders under the
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Skelltime 4 farm, as disti nct from Shellti me 3.

In the SEAWORLD, a New York ftribunal
found that, in circumstances similar to the
KRITI AKTI but using the Sheltime 4 fam,
the operation of clause 19 woul d not force the
owner to peform an otherwise illegitimate
woyage. In this case, the charterer instructed
the owner to perform a voyage that, on the
owner’s calaulation, could not be completed
by the reddivery date It would overrun by
three and a half days. In a rising market, the
owner agreed to perform the voyage but

reserved the right to clam damages.

The ship was redelivered 20 days late. The
charterer pad hire fa the owrrun at the
charter rate. The owrer claimed hire at the
prevailing market rate. The owner claimed
tha the find voyage was illegitimate, as it
cauld never have been completed by the final
termination date.

The tribunal agreed with the owner. The
absence in clause 19 of Shellime 4 of the
crwial words in clause 18 of Stelltime 3, set
ou above, made al the difference. The
tribunal hel d:

‘Under Shelltime 4, a last voyage order is not
legitimate if it ceannot be reasonably
contemplated to comgete the wvoyage on or

before the contractual redelivery date’

English and US law therefore agree on the
distinction between the two Shelltine
forms on this point. Memb ers who contract
under US law can also be guided by the

recomm endations setout in this briefing.
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